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Recommendations
Judicial Application in crimes of femicide

Adopt training programs for the judiciary to end use of strict ideals by judges to what they
consider as proper women’s behavior and stereotyping as indicated in number 33 of the
General recommendation on women'’s access to justice of the Committee on the Elimina-
tion of Discrimination against Women.

Adopt training programs for the prosecutors in referring to CEDAW and international stand-
ards concerning women’s human rights in their proceedings in defense of women'’s right to
life especially in killing of women crimes.

CEDAW and the General recommendation on women’s access to justice of the Committee
on the Elimination of Discrimination against Women must be available to judges to refer to
in sentencing.

Widescale publication of the amendments of ending mitigation factors and reasons to be
referred to by parties engaged in judicial processes.

Analyze the Impact of the Grand Criminal Court Decree-Law

Palestinian President Mahmoud Abbas signed Decree-Law Number 9 of 2018 Concerning Es-
tablishing a Grand Criminal Court. The Decree-Law includes provisions that may speed up the
process of adjudicating cases, including killing of women. The Decree-Law also included provi-
sion on considering mitigating reasons in major crimes cases. Paragraph 2 of Article 13 of the
Decree-Law Number 19 of 2018 stipulates that “The confession of the defendant at the begin-
ning of the trial shall be considered a mitigating factor pending conciliation with the victim or his/
her family or dropping personal claim.” This seems to apply to femicide cases, willful or premedi-
tated killing of women. However, this provision is inconsistent with the approved amendment of
Article 99 of the Criminal Procedures Law Number 16 of 1960.

Recommendations

Femicide Crimes before the Grand Criminal Court

Amend Paragraph 2 of Article 13 of Decree-Law 9 of 2018, which stipulates that “The con-
fession of the defendant at the beginning of the trial shall be considered a mitigating factor
pending conciliation with the victim or his/ her family or dropping personal claim,” to “The
confession of the defendant at the beginning of the trial shall be considered a mitigating
factor pending conciliation with the victim or his/ her family or dropping personal claim.
Crimes against women and children shall be excluded from this.”

Form human rights team that specializes in monitoring killing of women criminal cases
before the High Criminal Court
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sider the mitigating factor or the drop of personal claim as mitigating factor. The case took more
than three and a half years to be sentenced.

Criminal Case Number 11/2008 at Qalqilya Court of First Instance in its Capacity as Crimi-
nal Court

The Court convicted the defendant of severest premeditated murder and gave him the severest
sentence to the convict; life sentence in hard labor. The sentence was then reduced to eight
years only after applying Article 99 of Criminal Procedures Law of 1960 and considered the miti-
gating factor of dropping of personal claim. The Court did not consider the mitigating factor of
Article 98 of the Criminal Procedures Law. The case took more than six years to be sentenced.

The Decision by Ramallah Court of Appeal with Respect to the Sentence by Criminal Case
Number 11/2008 at Qalqilya Court of First Instance Appeal Case Number 511/2015 and Ap-
peal Case Number 213/2016

The Appeal Court confirmed that the sentencing of the convict had been correct. However, the
Appeal Court did not consider the decision of Qalgilya Court of First Instance to consider the
mitigating factor of dropping of personal claim as correct because it was the clan of the convict
that dropped the personal claim not the legitimate inheritors of the two victims, who were minors,
which was in violation of the law. The Appeal Court cancelled the sentence of Qalqgilya Court of
First Instance and gave the convict the severest penalty of life imprisonment with hard labor,
which was the severest penalty in accordance with the relevant article of the law.

Criminal Case Number 122/2013 at Ramallah Court of First Instance in its Capacity as
Criminal Court

The Court changed the conviction from willful killing to premeditated murder and gave the con-
vict the severest penalty of fifteen years in of hard labor. The Court did not consider the mitigat-
ing factor or dropping of personal claim as mitigating reason. The decision concerning the drop
of personal claim was approved by two out of three judges, which was a rare occurrence in this
respect.

The case took five years to sentence.

Criminal Case Number 29/2011 at Hebron Court of First Instance in its Capacity as Crimi-
nal Court

The Court decision that the defendants were not guilty due to insufficient evidence from the
prosecution of convicting the defendants. That was a waste of the victim’s right and the state’s
right. The Court decisions was for all defendants in the bill of indictment and none of them was
considered guilty. The sentence of not guilty was by the Court of First Instance; hence, it was
not final. The public prosecution, as representative of the public right, appeal, and cassation.
If defendants were proven not guilty, it would be the duty of the public prosecution to find the
criminals and bring them to justice. The sentencing came after five years. This may lead to loss
of evidence and loss of the right to pursue the criminal due to passing of time.
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Overall, women are discriminated against on sex or gender basis. Many judicial applications concerning
sentencing the perpetrators of killing of women in the name of honor in Palestine in recent years are
very much influenced by stereotyping. This happens in many countries in general where judges adhere
to strict ideals, which they consider the appropriate conduct for women. Consequently, they punish
women who do not fit into such ideals. This stereotyping, according to the Committee on the Elimination
of Discrimination against Women General recommendation 33 on women’s access to justice, may lead
judges to misrepresentation of laws or their application.

Second: Analysis of Sentencing Related to cases of femicide after Palestine’s Joining of CEDAW

This part of the study addresses a comprehensive analysis of the sentencing and procedures in femi-
cide criminal cases in Palestine after 2014. This is done on a selected first sample that includes sentenc-
ing cases of femicides and how judicial application is used with respect to mitigating factors and reasons
after Palestine had joined CEDAW. The analysis also addresses judicial procedures in cases awaiting
sentencing by reviewing the impact of High Criminal Court on the cases of killing of women.

1. The Court Rulings the Study Reviews

1. Criminal Case Number 263/2014 at Ramallah Court of First Instance in its Capacity as
Criminal Court

The criminal case was speedily processed (five months) and the defendant was sentenced to
two years only. The sentence as too lenient.

2. The Decision by Ramallah Court of Appeal with Respect to the Sentence by Ramallah
Court of First Instance in Criminal Case Number 263/2014 Appeal Number 466/2014 and
Appeal Number 506/2014

The Court of Appeal reduced the sentence from two years to only three months. The Appeal
Court justified its decision by applying Article 98 of Criminal Procedures Law Number 16 of
1960 (Mitigating Factor) and applying Article 99 of Criminal Procedures Law Number 16 of 1960
(Mitigating Reasons).

3. Criminal Case Number 1/2013 at Tulkarem Court of First Instance in its Capacity as Crimi-
nal Court

The Court gave the severest sentence as stipulated by the law on the convict. He was sen-
tenced to life in hard labor. The Court did not consider the mitigating factor and decided that the
convict did the premeditated crime, which the Court described as hideous, while he was relaxed.
The Court did not consider the drop of personal claim by the mother and brother of the victim as
mitigating factor. The case took more than five and a half years to be sentenced.

4. Criminal Case Number 255/2014 at Ramallah Court of First Instance in its Capacity as
Criminal Court

The Court hearing started with recitation of verses from the Koran about killing as a sinful act
forbidden by God.

The Court also read Article 3 of the Universal Declaration of Human Rights. The Court gave the
severest sentence to the convict. He was sentenced to life in hard labor. The Court did not con-
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Additionally, there are observations about the effectiveness of the amendments in general,
such as:

e The amendments are provisional.
e The rule is applying what is best for the convict.

e Amendments are inconsistent with the overall criminal legislations.

Recommendations
Commitment to Terminating Defense of “Honor” in cases of femicide

1. Itis necessary to adopt legislative interventions with respect to articles addressing mitigat-
ing reasons and factors where such interventions are made by the Palestinian Legislative
Council so that they would acquire the power of civil laws and end the provisional feature
of the amendments for being based on Article 43 of the Palestinian Basic Law rather than
regular legislation.

2. Amend Article 98 by removing the term “in the name of honor” to be like this “The perpetra-
tor of a crime shall benefit from the mitigating factor if he had committed the crime while in a
state of rage resulting from wrongful doing by the victim that is so dangerous. The perpetra-
tor of a crime shall not benefit from such mitigating factor if the crime were committed against
a female.”

3. Amend Paragraph 5 of Article 99 by adding misdemeanor to crimes and to explicitly
indicate exclusion of crimes against women and children while considering the miti-
gating reasons. The text shall read like this “Article 5 — It shall not be allowed to con-

sider mitigating reasons in crimes and misdemeanors against women and children.”

Section Two: Judicial Obligations Concerning Safeguarding Women’s Right to Life

The Palestinian judiciary is one of the most important constitutional agencies in the process of carrying
out the obligations resulting from Palestine’s joining international treaties, including CEDAW. The obli-
gation of the judicial authority is among the most prominent and important obligations since the judicial
application is the idealist way to translate international human rights rules from written texts to actual
implementation. This is what the study addresses from different perspectives, including

First: Commitment to Terminating Discrimination against Women in Access to Judiciary

The Committee on the Elimination of Discrimination against Women notes in General recommenda-
tion on women’s access to justice several obstacles and restrictions that impede women’s right to have
equal access to justice including lack of effective judicial protection provided by State parties with re-
spect to seeking the judicial intervention. The obstacles occur due to discrimination and inequality re-
sulting from specific factors such as gender-based stereotypes, discriminatory laws, and scattered or
structured prejudice.
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The exception in this amendment is only for murder crimes in general; it does not address crimes of
injury and other types of violence that may befall upon women in the name of honor. Despite the impor-
tance of the legislative intervention, it mixes up killing of women in the name of honor and the right to
legitimate defense.

Amending the Application of the Mitigating Factor in Article 98 of Criminal Procedures Law Number 16
of 1960 (Rage)

One of the most important amendments of criminal justice concerning cases of femicide. The amend-
ment explicitly excludes perpetrator’s benefiting from the mitigating factor if the killings occurs in the
name of honor, which is extensively used in rulings to reduce sentences of criminals in crimes against
women.

Though the amendment is important, it excludes applying the mitigating factor to perpetrators if the
crime befalls on females in the name of honor, which may affect its effectiveness in in judicial applica-
tion. The following observations can be made,

1. If the crime is committed against a woman but not in the name of honor, the criminal may benefit
from the mitigating factor.

2. The amendment allows a defense lawyer to bypass the written text to obtain lenient sentencing
claiming that the crime was not in the name of honor to avoid the exclusion so that the criminal
may benefit from the mitigating factor.

3. The female victim is stigmatized if the killing were in fact in the name of honor.

4. The legislature uses the term “in the name of honor,” which is a loose term that may be judicially
interpreted in many ways.

Amending the Application of the Mitigating reasons in Article 99 of Criminal Procedures Law Number 16
of 1960 (Rage)

It is one of the most influential amendments on removing provisions used extensively by judicial bodies
to reduce sentencing of perpetrators of killing of women. Devising the mitigating reasons in accord-
ance with this Article is due to individual interpretation of the sentencing body without any controls or
restrictions such as the case of Article 98. This Article is used for the family of the victim — who are in
most cases the family of the perpetrator — to drop their personal claim to be used as mitigating factor in
dozens of femicide cases.

Though the amendment of Article 99 of the Criminal Procedures Law is important, the following observa-
tions need to be made; they show reduced impact of the amendment on judicial application:

1. The amendment is limited to not granting mitigating reasons to perpetrators of crimes against
women and children; hence, it excludes misdemeanors against women and children.

2. The amendment excludes application of previous provisions in paragraphs 1, 2, 3, and 4 concern-
ing crimes against women and children. This means that the amendment does not explicitly put
an end to using mitigating reasons, whatever they may be, femicide cases.
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domestic laws unless they are inconsistent with the religious, political, and cultural values of the Pales-
tinian people. These terms are loose and can be used to deny implementation of the provisions of the
international treaties of human rights taking the inconsistency with the religious, political, and cultural
values as an excuse. This gives judicial agencies room to steer clear of international treaties as they
see fit in the personal interpretation of judges. Consequently, one can expect difficulties in implementing
CEDAW; especially Article 16.

According to the concluding observations of the Committee on the Elimination of Discrimination against
Women, the Committee is concerned at “The interpretation of the Supreme Constitutional Court that
treaties only take precedence over domestic law in so far as they are consistent with the national, reli-
gious and cultural identity of the Palestinian people” ' may lead to exempting State party from its obliga-
tions to the Convention.

Recommendations

1. The Palestinian constitutional system does not include provisions for international treaties to
take precedence over the domestic laws; therefore, the international treaties can still be imple-
mented based on taking precedence over domestic laws.

2. The State of Palestine must incorporate CEDAW within the hierarchy of its legislations based
on CEDAW taking precedence over domestic law.

3. CEDAW must be published in the Official Gazette to eliminate any confusion between CEDAW
and any other domestic law. Once international treaties are published in the Official Gazette,
they take precedence over domestic law.

Second: Assess Amendments to Legislations Concerning Eliminating Protection of Honor Con-
sideration in the femicide cases

The successive use of mitigating factors by the judiciary cases of femicide prompted the Palestinian
President to intervene to bring forth several amendments to the legislations to eliminate using mitigating
factors in femicide cases. Five amendments have taken place so far, including

Nullify justifiable killing in Paragraph 1 of Article 340 of the Criminal Procedures Law umber 16 of 1960

Though justifiable killing is rarely used in Palestinian judicial rulings, the amendment to the legislations
has not yet been explicitly applied in practice by the judiciary.

Nullify mitigating factors in Paragraph 2 of Article 340 of the Criminal Procedures Law umber 16 of 1960

Nullification of Paragraph 2 of Article 340 of the Criminal Procedures Law is important since it eliminates
the mitigating factors in the Palestinian legislation. However, the mitigating factors are rarely used in
Palestinian judicial ruling. Therefore, this amendment to the legislations may not be explicitly applied in
practice.

Amend Article 18 of the Criminal Procedures Law umber 74 of 1936 that is Effective in Gaza Strip

1 See Committee on the Elimination of Discrimination against Women Report, Concluding Observations on the initial report of the State of Pales-

tine, CEDAW/C/PSE/CO/1, July 25, 2018, observation (12)

2 State of Palestine’s Obligations to Safeguarding Women's Right to Life



State of Palestine’s Obligations

to Safeguarding Women’s Right to Life

“In Accordance with the Provisions of the Convention on the Elimination of All Forms of Discrimination
against Women”

Executive Summary

This study relies on descriptive analytical approach and a juxtaposition of rights based on an analysis
of the effective legislations of the State of Palestine. Hence, the study focuses on the most important
obligations of the State of Palestine, including the legislative and judicial obligations, to protect women’s
right to life. Women are abused and killed in the name of so-called defense of “honor” while the judici-
ary and legislations fail to provide protection for them. This failure has become the dominant pattern of
addressing cases of femicides, which is a waste of women’s right to life. Moreover, gender violence is a
violation of the most basic values and standards of human rights; especially the right to life.

The State of Palestine first ratified the Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW) in 2005. On April 1, 2014, Palestine officially joined CEDAW without reserva-
tions to any of its articles. Therefore, Palestine is under three levels of specific legal obligations including
respect, protection, and implementation of CEDAW.

In the concluding observations of the Initial Report on the State of Palestine — published on July 25,
2018 — the Committee on the Elimination of Discrimination against Women expresses concerns about
the rampant gender violence against women; especially the so-called “killing in defense of honor,” do-
mestic violence, and that people turn a blind eye to such hostilities and fail to report them to avoid being
stigmatized.

The study is divided into two main sections:

Section One: The Legislative Obligations Concerning Protecting Women’s Right to Life
There are two components addressed in this section;

First: The Obligation to Incorporate CEDAW in the Domestic Laws

According to jurisprudence of the international judiciary and international law scholars, international
treaties take precedence over domestic laws. This is consistent with Article 27 of the Vienna Conven-
tion on the Law of Treaties of 1969, which stipulates that “A party may not invoke the provisions of its
domestic law as justification for its failure to perform a treaty. This rule is without prejudice to article
46.” The Palestinian Basic Law does not explicitly stipulate that international treaties take precedence
over the domestic law; however, many civil courts allow international treaties to take precedence over
domestic law.

The Palestinian Supreme Constitutional Court decided in two rulings that international law provisions
take precedence over domestic laws even if the provisions of the international law had not been incor-
porated into the domestic law. However, this does not take place when the provisions of the international
law are inconsistent with the religious, political, and cultural values of the Palestinian people. In any
case, the Supreme Connotational Court acknowledges that international treaties take precedence over
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